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ABBOZZ TA' LI Gl
msejjah

ATT biex jemenda |-Att dwar il-Probation, Kap. 446.

[I-PRESIDENT, bil-parir u I-kunsens tal-Kamra tacutati,
imlaqqdha f'dan il-Parlament, u bl-awtorita ta’ I-istedsrez b’dan li
gej:-

1. (1) It-titolu fil-gosor ta’ dan I-Att huwa I-Att taR009 Titolu fil-gosor
biex jemenda |-Att dwar iProbation, u cghandu jingara yjiftiehem U Pidu fis-séh.

haga wada mal-Att dwar ilProbation, hawn #jed il quddiem Kap.446
imsejjeh "I-Att principali®.

(2) Id-dispaizzjonijiet ta’ dan I-Att ghandhom jidhlu fis-sénh
f'dik id-data li I-Ministru responsabblit@ll-gustizzja jista’, b’avvi
fil-Gazzetta, jistabbilixxi, u dati differenti jighu jigu hekk stabbiliti
ghal dispaizzjonijiet differenti jew dal ghanijiet differenti ta’ dan I-
Att.

2. L-artikolu 2 tal-Att prirtipali ghandu jigi emendat kifgej: Emenda tal-
artikolu 2 tal-
. . . L . Att principali.
(a) minnufih gabel it-tifsira ta’ "dikjarathatja ta’ reat",

ghandhom jidilu t-tifsiriet godda ligejjin:

"awtorita kompetenti" tfisser I-awtorita
kompetenti ta’ Malta mwaqqgfatl-artikolu 26;

"Decizjoni Qafas" tfisser Dazjoni Qafas tal-
Kunsill 2008/947GAl tas-27 ta’ Novembru 2008, dwar |-
applikazzjoni tal-prigipju ta’ rikonoxximent réiproku ta’
sentenzi u d@zjonijiet li jinvolvu probation bil-hsieb ta’
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sorveljanza ta’ niuri ta’ probation u ta’ sanzjonijiet
alternattivi;";

(b) minnufih wara t-tifsira ta’ "rapport ta’ gabes-i
sentenza", andha tidol it-tifsira gdida li gejja:

" "sanzjoni alternattiva" tfisser ordni ta’ servizz
lill-kommunita, jew ordni ta’probation u servizz, jew
ordni chal liberta kondizzjonata, u t-termini "ordni ta’
servizz lill-kommunita", "ordni taprobation u servizz", u
"ordni ghal liberta kondizzjonata" igandhu jkollhom |-

istess tifsira moigtija lilhom f’dan I-Att;";

(¢) minnufih wara t-tisira ta
ghandhom jidhlu t-tifsiriet godda ligejjin:

sanzjoni komunitarja"

" "Stat emittenti" tfisser dak I-Istat Membru minn
fejn tinghata s-sentenza;

"Stat ta’ esekuzzjoni” tfisser dak I-Istat Membru
fejn l-ordnijiet ta’ probation u s-sanzjonijiet alternattivi
jigu sorveljati, wara dezjoni skont I-Artikolu 8 tad-
Decizjoni Qafas tal-Kunsill 2008/94GAI tas-27 ta’
Novembru 2008;";

Emenda tal- 3. L-artikolu 7 tal-Att prirtipali ghandu jgi emendat kifgej:
artikolu 7 tal-
Att principali. i i . . i i

(a) fis-subartikolu (2) tielgu, it-tieni proviso ghandu

jigi sostitwit bilproviso gdid li gej:

"Izda wkoll meta ordni ta’probation li kienet
madgmula, tkun @al perjodu ta’ ingas minn sena, dik I-
ordni chandha titgies kala ordni dal sena.”; u

(b) fis-subartikolu (8) tietyju, minflok il-kliem "ll-qorti
li taghmel I-ordni ta’probation ghandha minnufih tagi kopja
ta’ [-ordni lil min ikun téat probation, lid-Direttur" ghandu jgi
sostitwit il-kliem "lI-Qorti li tacghmel [-ordni ta’ probation
ghandha minnufih tdgi kopja ta’ l-ordni lil min ikun tét
probation, u tharrek lid-Direttur fil-presenza tidg".

Emenda tal- 4. L-artikolu 10 tal-Att prigipali ghandu jgi emendat kif
artikolu 10 tal- .
Att principali. gej.

(a) is-subartikolu (1) tigigu ghandu jigi sostitwit bis-
subartikolugdid li gej:

"(1) I-Qorti Kriminali tista’, fuq rikors li jsirmid-



gej:

gej:

Direttur jew minn min ikun tht probation, thassar I-
ordni.”;

(b) is-subartikolu (2) tielgu ghandu jgi emendat Kkif

()  minflok il-kliem "ll-qorti li tkun ghamlet I-
ordni ta’ probation tista’,”, ghandhom jgu sostitwiti |-
kliem "llI-Qorti Kriminali tista’," u

(i) fil-paragrafu (b) tiedqu, minflok il-kliem
"kull htiega tal-ordni kif emendata”, iggndhom jgu
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sostitwiti I-kliem "kull htiega tal-ordni kif emendata:"; u

minnufih wara §andu jidied ilproviso gdid li gej:

"Izda wkoll il-Qorti chandha tappunta has-
smied tar-rikors fi zmiem doxrin gurnata mill-
prezentata tal-imsemmi rikors.".

L-artikolu 11 tal-Att prirgipali ghandu jgi emendat Kif Emenda tal-

(a) fis-subartikolu (2) tielgu, minflok il-kliem “jew

aktar minn mitejn u erlign siecha" ghandhom jgu sostitwiti |-
kliem "jew aktar minn erba’ mija u tmenin stey’; u

(b) fil-paragrafu (a) tas-subartikolu (3) tiag minflok

il-kliem "jkun adatt li jagimel xodiol taht dik I-ordni;"
ghandhom jgu sostitwiti I-kliem "jkun adatt li jabpmel xoghol
taht dik I-ordni:"; u minnufih wara fandu jizdied il4proviso
gdid li gej:

6.

artikolu 11 tal-
Att principali.

"lzda meta I-gorti tkun hekk sodisfatta, tista’ wara

li tikkunsidra ¢-cirkostanzi talhati, tnénhi |-htiega ta’
rapport ta’ gabel is-sentenza bil-miktub u tordhiajkun
sottomess rapport verbali, u dak ir-rapport verigaindu
jkun debitament r@strat fil-procedimenti tal-qorti.".

L-artikoli 26, 27, u 28 tal-Att priéipali ghandhom jgu

numerati millgdid bhala |-artikoli 35, 36 u 37, rispettivament.

7.

Numerazzjoni
mill- gdid tal-
artikoli 26, 27, u
28 tal-Att
principali.

Minnufih wara artikolu 25 tal-Att prigipali, ghandhom zieda ta

artikoli godda
ghall-Att
principali.
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jidhlu I-artikoli godda ligejjin:

"Hatra ta’
awtorita’
kompetenti
skont id-
Decizjoni
Qafas

Tipi ta’ mizuri
ta’ probation u
sanzjonijiet
alternattivi.

26. B’ordni tal-Ministru  dgandha
titwaggaf awtorita kompetenti, i |-
funzjonijiet tadha ikunu i tidwu d-
decizjonijiet rigward ordnijiet ta’probation u
sanzjonijiet  alternattivi, partikolarment,
f'kazijiet fejn ikun hemm nuqgas ta’
konformita mal-ordni ta’ probation jew
sanzjonijiet alternattivi jew jekk il-persuna
sentenzjata tikkommetti reat kriminaidid,
skont l-artikolu 31(1), fejn Malta tkun jew I-
Istat emittenti jew I-Istat ta’ esekuzzjoni
ghall-finijiet ta’ rikonoxximent reiproku ta’
sentenzi u servizzi tgdrobation bejn |- Istati
Membri.

27. Skont id-Deizjoni Qafas, |-
ordnijiet ta’ probation u s-sanzjonijet
alternattivi li gejjin ghandhom ikunu regolati
mill-awtorita kompetenti:

(a) obbligu li I-persuna
sentenzjata tinforma lil awtorita
speifika dwar kwalunkwe bidla ta’
residenza jew post tax-xbql;

(b) obbligu li ma tidolx f’ certi
lokalitajiet, postijiet jewzoni definiti fl-
Istat emittenti jew ta’ esekuzzjoni;

(¢) obbligu li jkun fih
limitazzjonijiet dwar it-tlug  mit-
territorju ta’ I-Istat ta’ esekuzzjoni;

(d) istruzzjonijiet marbuta ma’
imgiba, residenza, edukazzjoni hitig,
attivitajiet ta’ divertiment, jew li jkun
fihom limitazzjonijiet dwar jew
modalitajiet ta’ twettig ta’ attivita
professjonali;

(e) obbligu li tirrapporta
f hinijiet spetifi ¢i lil awtorita speifika;

(f)  obbligu li tevita kuntatt ma’
persuni spéfi ¢i;

(¢) obbligu li tevita kuntatt ma’
oggetti speifici, li jkunu ntuzaw jew li
x'aktarx jintuzaw mill-persuna
sentenzjata bihsieb |i twettaq reat
kriminali;
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(h) obbligu li tikkumpensa
finanzjarjament fall-hsara kkawata
mir-reat u, jew obbligu i tipprovdi
evidenza ta’ konformita ma’ tali
obbligu;

(i) obbligu li twettaq servizz
komunitarju;

() obbligu li tikkopera ma’
ufficjal  talprobation jew ma’
rappreentant ta’ servizz  sqali
b’responsabbiltajiet  fir-rigward  tal-
persuni sentenzjati; u

(k)  obbligu li jsirilha trattament
terapewtiku jew trattament hgl xi
vizzju.

(2) L-awtorita kompetenti fgandha
tinnotifika  lis-Segretarjat Generali tal-
Kunsill tal-Unjoni Ewropea, meta jkun ged
timplimenta din id-Deéizjoni Qafas, liema
ordnijiet ta’ probation u sanzjonijiet
alternattivi, barra minn dawk imsemmija fis-
subartikolu (1), hija lesta tissorvelja. Is-
Segretarjat Generali tal-Kunsill @andu
jaghmel I-informazzjoni i jicievi
disponibbli dall-Istati Membri kollha u
ghall-Kummissjoni.

Sentenzi jew 28. (1) Meta Malta hija I-Istat
ordnijiet ta . . N .

probation emittenti, l-awtorita kompetentihgndha fuq
mibghuta lill-

awtoritajiet inizjattiv'a tagl_ha jeyv fuq talba .tal-persunq

kompetenti tal-  sentenzjata, tildeat is-sentenza jew l-ordni

Istati Membri , . . s .

meta Malta hija t@’ probation lill-awtorita kompetenti tal-

Hstatemittenti. |5tat Membru li fih il-persuna sentenzjata hija
legalment u ordinarjament residenti,
f'kazijiet fejn il-persuna sentenzjata rritornat

jew trid tirritorna f'dak I-Istat:

Izda l-awtoritda kompetenti gindha
tadghti I-kunsens tabjha sabiex tintbigat is-
sentenza jew l-ordni taprobation, fuqg it-
talba tal-persuna sentenzjata, meta |-persuna
sentenzjata ma  kkommettietx reati
sussegwenti u & dawk il-kondizzjonijiet li
thoss li huma xierga li timponi.
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(2) Meta, fl-applikazzjoni tad-
dispazizzjonijiet tas-subartikolu (1), |-
awtorita kompetenti tibgat sentenza u, fejn
applikabbli, ordni ta’probation lill-Istat ta’
esekuzzjoni, andha tigura li din tkun
akkumpanjata Igertifikat, fil-forma li tigi
preskritta  mill-Ministru  permezz ta
regolamenti maigmulin teht dan I-artikolu.

(3) Ladarba l-awtorita kompetenti ta’
I-Istat ta’ esekuzzjoni tkun irrikonoxxiet I-
ordni ta’ probation li tkun intbadntitilha u
tkun infurmat lill-awtorita kompetenti dwar
I-istess rikonoxximent, |-awtorita kompetenti
ta’ Malta ma @andux ikollha aktar il-
kompetenza fir-rigward tas-sorveljanza tal-
ordni ta’ probation imposta, u langas biex
tiehu xi deizjoniet sussegwenti msemmijin
fl-artikolu 31(1).

(4) Ill-kompetenza msemmija fis-
subartikolu (3) gandha tmur luraigand |-
awtorita kompetenti:

(a) hekk kif [-awtorita
kompetenti tkun innotifikat lill-
awtorita kompetenti tal-Istat ta’
esekuzzjoni dwar [-irtirar tacertifikat
imsemmi fis-subartikolu (2), sakemm
is-sorveljanza fl-Istat ta’ esekuzzjoni
ma tkunx dga bdiet;

(b) fil-kazijiet jew kategoriji ta’
kazijiet li ji gu speifikati mill-Istat ta’
esekuzzjoni fejn dan |I-Istat jista’
jirrifjuta li jassuma r-responsabilita tas-
sorveljanza, partikolarment:

(i) fkazijiet relatati ma’
sanzjoni alternattiva, fejn is-
sentenza ma tkunx Wwda ta’
kustodja jew fiha xi nwura li
tinvolvi c¢ahda ta’ liberta i
ghandha tgi enforzata f'kaijiet
ta’ nuggas ta’ konformita mal-
obbligi  jew I-istruzzjonijiet
koncernati;

(i) fkazijiet relatati
mal-liberta kondizzjonata; u



Rikonixximent
ta’ sentenzi jew
ordnijiet ta’
probation fejn
Malta hija I-Istat
ta’ esekuzzjoni.
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(i) fkaziiet fejn is-

sentenza tirrigwarda atti li ma
jikkostitwixxux reat skont il-Igi
tal-Istat ta’ esekuzzjoni,

indipendentament  mill-elementi

kostitwenti jew mid-deskrizzjoni

tieghu;

(¢) fil-kazijiet fejn il-
gurisdizzjoni tal-Istat ta’ esekuzzjoni
tintemm skont id-dispozzjonijiet tal-
artikolu 32.

29. (1) Fejn Malta hija I-Istat ta’
esekuzzjoni, l-awtorita kompetenthgndha
fi zmien sittin jum min meta ttievi s-
sentenza u fejn applikabbli, id-gejoni tal-
probation, tirrikonoxxi s-sentenza u fejn
applikabbli I-ordni ta’probation mibghuta, u
ssegwi |-préeduri neessarji msemmija fl-
artikolu 28(2), u gandha mingajr dewmien
tichu dawk il-miuri necessarji  das-
sorveljanza tal-ordni taprobation, sakemm
ma tiddeidix li tirrifjuta r-rikonoxximent u
s-sorveljanza mimabba r-rgunijiet
imsemmija fl-artikolu 30:

Izda meta, fkaijiet eccezzjonali, ma
jkunx possibbli gall-awtorita kompetenti i
tikkonforma mal-limitu ta’zmien previst fis-
subartikolu (1), hija wandha minnufih
tinforma lill-awtorita kompetenti ta’ I-Istat
emittenti, bi kwalunkwe mezz, waqt li tsgr-
ragunijiet ghad-dewmien u tindika kemm bi
hsiebha tiu zmien biex tagti decizjoni
finali.

(2) Meta Malta hija I-Istat ta’
esekuzzjoni, l-awtorita kompetenti tista’
tipposponi d-deéizjoni dwar ir-
rikonoxximent  tas-sentenza u, fejn
applikabbli, l-ordni ta’ probation fis-
sitwazzjoni fejn ¢é-certifikat imsemmi fl-
artikolu 28(2) huwa inkomplet jew ma
jikkorrispondix mas-sentenza jew, fejn
applikabbli, l-ordni ta’ probation, sa dik I-
iskadenza rgonevoli stabbilita biex ¢+
certifikat ikun kompletat jew ikkorgut.
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Ragunijiet dhar-
rifjut ta’

30. Meta Malta hija I-Istat ta&’

rikonoxximentu  €Sekuzzjoni, l-awtoritd kompetenti tista’

sorveljanza.

tichad li tirrikkonoxxi s-sentenza u l-ordni ta’
probation u tassumi r-responsabbiltahas-
sorveljanza ta’ ordnijiet ta’probation jew
sanzjonijiet alternattivi skont I-Artikolu 11
tad-Deizjoni Qafas jekk:

(@) ic-certifikat imsemmi fl-
artikolu 28(2) ma jkunx komplet jew
ma jkunx jagbel manifestament mal-
ordni ta’ probation u ma jkunx
ikkompletat jew ikkorrgut f'terminu
ragonevoli  stabbilit  mill-awtorita
kompetenti;

(b) il-kriterji  stabbiliti  fl-
artikolu 28(1) m’humiex sodisfatti;

(¢) ir-rikonoxximent tal-ordni
ta’ probation u I-prezunzjoni tar-
responsabbilta fgs-sorveljanza tal-
ordnijiet ta’ probation jmorru kontra I-
principju ne bisin idem;

(d) is-sentenza tirrigwarda atti
li ma jikostitwixxux reat tat il-li gijiet
ta’ Malta;

(e) Il-infurzar tas-sentenza huwa
prekluz bil-preskrizzjoni skont il-
ligijiet ta’ Malta u jirrigwarda att li
jaga’ fil-kompetenza tddha skont dik
il-li gi;

() ikun hemm immunita skont
il-li gijiet ta’ Malta, li tagimel is-
sorveljanza ta’ |-ordnijiet taprobation
impossibbli;

(g) taat il-li gijiet ta’ Malta, il-
persuna sentenzjata, rhabba I-eta
taghha, ma tistax tilamm
kriminalment responsabblihgll-atti li
fughom inghatat is-sentenza;



Gurisdizzjoni
ghat-tehid tad-
decizjonijiet
kollha
sussegwenti u |-
ligi regolatorja
meta Malta hija
I-Istat ta’
esekuzzjoni.
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(h) is-sentenza rgtat in
absentia, sakemm d-certifikat ma
jiddikjarax li I-persuna kienetgiet
imseha personalment jew infurmata
permezz ta’ rapptentant kompetenti
skont il-ligijiet ta’ Malta dwar ilhin u
I-post tal-pr@éeduri i rrizultaw fis-
sentenza li tkun irfgatat in absentia,
jew li I-persuna indikat lil awtorita
kompetenti li hi ma tikkontestax il-ka

(i) l-ordni ta’ probation
tipprovdi chal trattament mediku u, jew
terapewtiku li  Malta ma tistax
tissorvelja mihabba s-sistema legali
jew tal-kura tas-déha taghha;

() l-ordni ta’ probation hija ta’
tul ta’ zmien ta’ inqas minn 6 xhur; jew

(k) is-sentenza tkun relatata
ma’ reati kriminali li tét il-li gijiet ta’
Malta huma meqgjusahhla li twettqu
kollha kemm huma jew f’parti kbira
jew essenzjali fit-territorju tidgu, jew
f'post  ekwivalenti  @at-territorju
tieghu.

31. (1) Meta Malta hija I-Istat ta’
esekuzzjoni, l-awtoritda kompetentihgndu
jkollha I-gurisdizzjoni li tichu d-deizjonijiet
sussegwenti kollha relatati ma’ ordni ta’
probation jew sanzjoni alternattiva, b’'mod
partikolari f'’kaz ta’ nuqgas ta’ konformita
ma’ ordni ta’ probation jew sanzjoni
alternattiva jew jekk il-persuna sentenzjata
twettaq reat kriminalgdid. Tali detizjonijiet
sussegwenti jistgu jinkludu:

(a) il-modifika ta’ I-obbligi jew
[-istruzzjonijiet li jinsabu fl-ordni ta
probation jew is-sanzjoni alternattiva,
jew il-modifika tat-tul ta’ zmien tal-
perjodu ta’probation;

(b) ir-revoka tas-sospensjoni ta’
l-esekuzzjoni tas-sentenza jew ir-
revoka tad-dé@zjoni dwar sanzjoni
alternattiva;
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(¢) Il-impozizzjoni ta’ sentenza
ta’ kustodja jew miura li tinvolvi ¢-
cahda tal-libertd f'ka ta’ sanzjoni
alternattiva.

(2) Jekk in-natura jew it-tul taZmien
tal-ordni ta’ probation jew tal-perjodu ta’
probation, ikunu inkompatibbli mal-kijiet
ta’ Malta meta Malta hija I-Istat ta&’
esekuzzjoni, l-awtorita kompetenti tista’
tadattahom b’mod konformi man-natura u t-
tul ta’ zmien tal-ordnijiet ta’probation jew
it-tul ta’ zmien tal-perjodu ta’probation, li
japplikaw, skont il-lgijiet ta’ Malta, chal
reati ekwivalenti. L-ordni ta’probation, is-
sanzjoni alternattiva jew it-tul taZmien tal-
perjodu ta’ probation adattati #andhom
jikkorrispondu kemm jista’ jkun ma’ dawk
imposti fl-Istat emittenti:

Izda fejn l-ordni ta’ probation, is-
sanzjoni alternattiva jew il-perjodu ta
probation jkunu gew adattati peress li t-tul
ta’ zmien taghhom jaqgbe it-tul ta’ zmien
massimu previst td il-li gijiet ta’ Malta,
meta Malta hija |-Istat ta’ esekuzzjoni, it-tul
ta’ zmien tal-mgura ta’ probation, is-
sanzjoni alternattiva jew il-perjodu ta
probation adattati ma pandux ikun ingas
mit-tul ta’ zmien massimu previsthgl reati
ekwivalenti skont il-Igijiet ta’ Malta:

Izda wkoll l-ordni ta’ probation
adattata, is-sanzjoni alternattiva jew il-
perjodu ta’ probation m'ghandhomx ikunu
aktar severi jew itwal mill-ordni ta’
probation, is-sanzjoni alternattiva jew il-
perjodu ta’ probation li kien impost
originarjament.

(3) Meta Malta hija [-Istat ta&’
esekuzzjoni, l-awtorita kompetenthgndha
tinforma mindajr dewmien lill-awtorita
kompetenti ta’ I-Istat emittenti, bi
kwalunkwe mezz lifjalli rekord bil-miktub,
bid-decizjonijiet kollha dwar:

(a) il-modifika tal-ordni ta’
probation jew tas-sanzjoni alternattiva;



Tmiem tal-
gurisdizzjoni ta’
I-Istat ta’
esekuzzjoni.
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(b) ir-revoka tas-sospensjoni
tal-esekuzzjoni tas-sentenza jew ir-
revoka tad-dé@zjoni dwar sanzjoni
alternattiva;

(¢) infurzar ta’ piena ta’
kustodja jew miura li tinvolvi ¢-¢cahda
tal-liberta mirhabba fin-nuggas ta’
konformita ma’ ordni taprobation jew
sanzjoni alternattiva;

(d) Il-iskadenza tal-ordni ta’
probation jew tas-sanzjoni alternattiva.

(4) Jekk tintalab hekk mill-awtorita
kompetenti ta’ I-Istat emittenti, |-awtorita
kompetenti gandha tinformaha dwar it-tul
massimu té-cahda tal-liberta li hija prevista
fil-li gijiet nazzjonali ta’ Malta tar-reat, li
rrizulta fis-sentenza, u li jista’gi impost fuq
il-persuna sentenzjata fil-kata’ ksur tal-
ordni ta’ probation. Din I-informazzjoni
ghandha tgi pprovduta immedjatament wara
li ji gu ricevuti s-sentenza u, fejn applikabbli,
[-ordni ta’ probation, flimkien ma:-certifikat
imsemmi fl-artikolu 28(2).

32. (1) Meta Malta hija I-Istat ta’
esekuzzjoni, jekk il-persuna sentenzjata
tahrab jew ma tibgax ikollha residenza legali
f'Malta, l-awtorita  kompetenti tista’
tittrasferixxi |-gurisdizzjoni fir-rigward tas-
sorveljanza tad-dezjonijiet ulterjuri kollha
relatati mas-sentenza lura lill-awtorita
kompetenti ta’ I-Istat emittenti.

(2) Jekk ikunu ged jittiedu prazeduri
kriminali godda kontra I-persuna
kkoncernata fl-Istat emittenti, l|-awtorita
kompetenti ta’ I-Istat emittenti tista’ titlob
lill-awtorita kompetenti ta’ I-Istat ta’
esekuzzjoni biex tittrasferixxi gurisdizzjoni
fir-rigward tas-sorveljanza tal-ordni ta
probation u fir-rigward tad-deéizjonijiet
ulterjuri kollha relatati mas-sentenza lura
lilha.
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Informazzjoni
mill-Istat ta’

esekuzzjoni fil-

kazijiet kollha.

(3) Meta, fl-applikazzjoni ta’ dan I-
artikolu, il-gurisdizzjoni tgi trasferita lura
lill-Istat emittenti, l-awtorita kompetenti ta’
dak I-Istat @&andha tega’ tibda tal
gurisdizzjoni. Ghas-sorveljanza ulterjuri tal-
ordnijiet ta’ probation jew sanzjonijiet
alternattivi, l-awtorita kompetenti ta’ |-Istat
emittenti ghandha tiadu kont tat-tul tazmien
u l-grad ta’ konformita mal-ordnijiet ta’
probation jew is-sanzjonijiet alternattivi
f’Malta, kif ukoll ta’ kull decizjoni mehuda
minn Malta skont |-artikolu 31(3).

33. Meta Malta hija [-Istat ta&
esekuzzjoni, l-awtorita kompetenthgndha,
skont I-Artikolu 18 tad-Déizjoni Qafas,
tinforma mindajr dewmien lill-awtorita
kompetenti ta’ I-Istat emittenti, b’kull mezz li
jhalli rekord bil-miktub:

(a) dwar it-trasmissjoni tas-
sentenza u, fejn applikabbli, I-ordni ta’
probation  flimkien  mas-certifikat
imsemmi fl-artikolu 28(2) lill-awtorita
kompetenti responsabbli  har-
rikonoxximent tagha u dat-tenhid ta’
mizuri rizultanti chas-sorveljanza tal-
ordni ta’ probation u meta ma jkollhiex
kompetenza biex tirrikonoxxiha u biex
tiehu dawk il-miuri ghas-sorveljanza,
hija ghandhaex officio, tibghatha lill-
awtorita kompetenti tal-Istat emittenti;

(b) dwar il-fatt li fil-prattika
huwa impossibbli li jkunu sorveljati |-
mizuri ta’ probation jew is-sanzjonijiet

alternattivi dhar-rgzuni  li, wara t-
trasmissjoni tas-sentenza u, fejn
applikabbli, l-ordni ta’ probation

flimkien mac-certifikat imsemmi fl-

artikolu 28(2) lill-Malta, il-persuna
sentenzjata ma tkunx tista’ tinstab fit-
territorju ta’ Malta, flliema ka ma

ghandu jkun hemm I-ebda obbligu
ghall-Malta li tissorvelja l-ordni ta’

probation;
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(¢) dwar id-deizjoni finali
ghar-rikonoxximent tas-sentenza u, fejn
applikabbli, id-déizjoni ta’ probation u
t-tehid tar-responsabbilta’  t@s-
sorveljanza tal-ordni tgirobation;

(d) dwar kull deizjoni li ma
tigix rikonoxxuta s-sentenza u, fejn
applikabbli, [-ordni ta’probation u li
tassumi responsabbilta has-
sorveljanza tal-ordni ta’ probation
skont l-artikolu 31(2), flimkienmar-
ragunijiet ghad-deizjoni;

(e) dwar kull déizjoni biex tigi
adattata |-ordni taprobation skont id-
dispazizzjonijiet tal-artikolu  31(2),
flimkien mar-rgunijiet ghad-deizjoni;

() dwar kull deizjoni dwar
amnestija jew mdra moditija mill-
Istat emittenti jew mill-Istat ta
esekuzzjoni li jwasslu biex ma jkunx
hemm  sorveljanza tal-ordni ta&’
probation, flimkien, fejn applikabbli,
mar-rgzunijiet ghad-deizjoni.

ﬁ;nsélrt]aﬁzjoni- 34. Fejn u kull meta jimass li huwa
awtoritajiet xieraq, l-awtorita kompetenti hgndha

kompetenti.  tikkonsulta ma’ I-awtorita kompetenti ta’ Stat
Membru iéhor, sew jekk ikun I-Istat emittenti
jew I-Istat ta’ esekuzzjoni, skont il-kaxi
jkun, bil-hsieb i jiffacilitaw |-applikazzjoni
bla xkiel u efftjenti ta’ din id-Deizjoni
Qafas.".

Ghanijiet u Ragunijiet

L-ghanijiet ta’ dan [-Abbozz huma |[i jittrasponi d-
dispazizzjonijiet tad- Deizjoni Qafas tal-Kunsill 2008/94G/Al tas-
27 ta’ Novembru 2008 dwar I-applikazzjoni tal-gfijpju ta’
rikonoxximent reéiproku ta’ sentenzi u dezjonijiet li jinvolvu
probation bil-hsieb ta’ sorveljanza ta’ miri ta’ probation u ta’
sanzjonijiet alternattivi, fil-lgijiet ta’ Malta, u u spé&fikament fl-Att
dwar il-Probation (Kap. 446) u biex jintrodti emendi ulterjuri all-
imsemmi Att.
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Short title and
commencement

Cap. 446.

Amendment of
article 2 of the
principal Act.

A BILL
entitled

AN ACT to amend the Probation Act, Cap. 446.

BE IT ENACTED by the President, by and with the iadvand
consent of the House of Representatives, in thesgmt Parliament
assembled, and by the authority of the same, &sfsi-

1. (1) The short title of this Act is the Probation
(Amendment) Act, 2009, and this Act shall be read eonstrued as
one with the Probation Act, hereinafter referredasn"the principal
Act".

(2) The provisions of this Act shall come into foree such
date as the Minister responsible for justice may,nbtice in the
Gazette, establish, and different dates may be stabkshed for
different provisions and for different purposedlut Act.

2. Article 2 of the principal Act shall be amendedfaiows:

(@) immediately before the definition "combination
order", there shall be inserted the following nexfimition:

alternative sanction” means a community service
order, or a combination order, or a conditionakbearge,
and the terms "community service order”, "combimati
order" and "conditional discharge" shall have tlane
meaning assigned to them in the Act;";

(b) immediately after the definition "community s
order", there shall be inserted the following nexfimition:

' "competent authority" means the competent
authority of Malta established under article 26;";
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(c) immediately after the definition "Director"”, ttee
shall be inserted the following new definitions:

executing State" means the Member State in
which the probation orders and alternative sansetiare
supervised following a decision in accordance wtticle

8 of the Council Framework Decision 2008/947/JHA@f
November 2008;

"Framework Decision” means Council Framework
Decision 2008/947/JHA of 27 November 2008 on the
application of the principal of mutual recogniticio
judgments and probation decisions with a view te th
supervision of probation measures and alternative
sanctions;"; and

(d) immediately after the definition "institutionthere
shall be inserted the following new definition:

" "issuing State" means the Member State in which
the judgment is delivered;".

3. Article 7 of the principal Act shall be amendedi@$ows: Amendment of
article 7 of the
i i principal Act.
(a) in sub-article (2) thereof, the second provisallsbe

substituted by the following new proviso:

"Provided further that where a probation order
which has been made is of a period of less thanyeae
that order shall be deemed to be of one year."; and

(b) in sub-article (8) thereof, for the words "Theuct
by which a probation order is made shall forthvgitie copies
of the order to the probationer, to the Directdrére shall be
substituted the words "The court by which a prairaorder is
made shall forthwith give copies of the order te grobationer,
and summon in his presence the Director".

4. Article 10 of the principal Act shall be amended msendment of
foll . article 10 of the
ollows: principal Act.

(a) sub-article (1) thereof shall be substituted thg
following new sub-article:

"(1) The Criminal Court may, on an application
made by the Director or by the probationer, carbel
order.";



C 1406

Amendment of
article 11 of the
principal Act.

Re-numbering
of articles 26, 27
and 28 of the
principal Act.

Addition of new
articles to the
principal Act.

5.
follows:

(b) sub-article (2) thereof shall be amended avat

(i) for the words "The court by which the
probation order was made may," there shall be gubesd
the words "The Criminal Court may,"; and

(i) in paragraph (b) thereof, for the words "the
requirements of the order as amended.”, there diall
substituted the words "the requirements of the oake
amended:"; and immediately thereafter there shall b
added the following new proviso:

"Provided further that the Court shall appoint
for hearing the application within twenty days of
the filing of the said application.".

Article 11 of the principal Act shall be amended as

(a) in sub-article (2) thereof, for the words "or n@o

than two hundred and forty hours" there shall desstuted the
words "or more than four hundred and eighty houas'tj

(b) in paragraph (a) of sub-article (3) thereof, the

words "to perform work under such an order;", thehall be
substituted the words "to perform work under suohoeder:";
and immediately thereafter there shall be addedfdhewing
new proviso:

6.

"Provided that where the court is so satisfied,
it may, after considering the offender’s
circumstances, dispense from the need of a written
pre-sentencing report and order that a verbal tepor
be submitted, and such verbal report shall be duly
recorded in the court’s proceedings.".

Articles 26, 27 and 28 of the principal Act shb# re-

numbered as articles 35, 36 and 37, respectively.

7.

Immediately after article 25 of the principal Adhere



shall be inserted the following new articles:

n . .
Designation of
competent
authority in
accordance with
Framework
decision.

Types of
probation
measures and
alternative
sanctions.

26. There shall be a competent
authority, to be designated by order of the
Minister, whose functions shall be the taking
of decisions relating to probation orders and
alternative sanctions, in particular, in case of
non-compliance with a probation order or
alternative sanctions or if the sentenced
person commits a new criminal offence, in
accordance with article 31(1), where Malta is
either the issuing or executing State for the
purposes of the mutual recognition of
judgments and probation services between
Member States.

27. (1) In accordance with the
Framework  Decision, the following
probation orders and alternative sanctions
shall be regulated by the competent
authority:

(@) an obligation for the
sentenced person to inform a specific
authority of any change of residence or
working place;

(b) an obligation not to enter
certain localities, places or defined
areas in the issuing or executing State;

(c) an obligation containing
limitations on leaving the territory of
the executing State;

(d) instructions relating to
behaviour, residence, education and
training, leisure activities, or containing
limitations on or modalities of carrying
out a professional activity;

(e) an obligation to report at
specified times to a specific authority;

() an obligation to avoid
contact with specific persons;

(g) an obligation to avoid
contact with specific objects, which
have been used or are likely to be used
by the sentenced person with a view to
committing a criminal offence;
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Forwarding of
judgments or
probation orders
to competent
authorities of
member states
where Malta is
the issuing State.

(h) an obligation to compensate
financially for the prejudice caused by
the offence and, or an obligation to
provide proof of compliance with such
an obligation;

() an obligation to carry out
community service;

() an obligation to cooperate
with a probation officer or with a
representative of a social service having
responsibilities in respect of sentenced
persons; and

(k) an obligation to undergo
therapeutic treatment or treatment for
addiction.

(2) The competent authority shall notify
the General Secretariat of the Council of the
European Union, when implementing the
Framework Decision, which probation orders
and alternative sanctions, apart from those
referred to in sub-article (1), it is prepared to
supervise. The General Secretariat of the
Council shall make the information received
available to all Member States and to the
Commission.

28. (1) Where Malta is the issuing
State, the competent authority shall, on its
own initiative, or upon the request of the
sentenced person, forward a judgment or
probation order to the competent authority of
the Member State in which the sentenced
person is lawfully and ordinarily residing, in
cases where the sentenced person has
returned or wants to return to that State:

Provided that the competent authority
shall only consent to the forwarding of a
judgment or probation order, upon the
request of the sentenced person, where the
sentenced person has not committed
subsequent offences and under such
conditions it may deem fit to impose.
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(2) When, in applying the provisions of
sub-article (1), the competent authority
forwards a judgment and, where applicable, a
probation order to the executing State, it shall
ensure that it is accompanied by a certificate,
in such form as may be prescribed by the
Minister by regulations made under this
article.

(3) Once the competent authority of the
executing State has recognised the probation
order forwarded to it and has informed the
competent authority of such recognition, the
competent authority in Malta shall no longer
have competence in relation to the
supervision of the probation order imposed,
nor to take any subsequent decisions referred
to in article 31(1).

(4) The competence referred to in sub-
article (3) shall revert to the competent
authority:

(@) as soon as the competent
authority has notified the competent
authority of the executing State about
the withdrawal of the certificate
referred to in sub-article (2), provided
that supervision in the executing State
has not yet begun;

(b) in cases or categories of
cases to be specified by the executing
State where it may refuse to assume the
responsibility of supervision, in
particular:

() in cases relating to an
alternative sanction, where the
judgment does not contain a
custodial sentence or measure
involving the deprivation of
liberty to be enforced in case of

non-compliance with the
obligations or instructions
concerned;

(i) in cases relating to a
conditional discharge; and
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Recognition of
judgments and

(i) in cases where the
judgment relates to acts which do
not constitute an offence under the
law of the executing State,
whatever its constituent elements
or however it is described,;

(c) in cases where the
jurisdiction of the executing State has
ended in accordance with the
provisions of article 32.

29. (1) Where Malta is the executing

probation orders State, the competent authority shall within

where Malta is
the executing
State.

sixty days of receipt of the judgment and,

where applicable, the probation decision,
recognise the judgment and, where
applicable, the probation order forwarded,
and follow the necessary procedure referred
to in article 28(2), and shall without delay

take all necessary measures for the
supervision of the probation order, unless it
decides to refuse recognition and supervision
on the grounds referred to in article 30:

Provided that when, in exceptional
circumstances, it is not possible for the
competent authority to comply with the time
limit provided for in sub-article (1), it shall
immediately inform the competent authority
of the issuing State by any means, giving the
reasons for the delay and indicating the
estimated time needed for the final decision
to be taken.

(2) Where Malta is the executing State,
the competent authority may postpone the
decision on recognition of the judgment and,
where applicable, the probation order in the
situation where the certificate referred to in
article 28(2) is incomplete or does not
correspond to the judgment or, where
applicable, the probation order, until a
reasonable deadline is set for the certificate
to be completed or corrected.



Grounds for
refusing

30. Where Malta is the executing State,

recognition and the competent authority may refuse to

supervision.

recognise the judgment and the probation
order and assume responsibility for
supervising probation orders or alternative
sanctions on the following grounds, in
accordance with Article 11 of the Framework
Decision:

(a) the certificate referred to in
article 28(2) is incomplete or
manifestly does not correspond to the
probation order and has not been
completed or corrected within a
reasonable period set by the competent
authority;

(b) the criteria set out in article
28(1) are not satisfied;

(c) the recognition of the
probation order and assumption of the
responsibility for supervising probation
orders would be contrary to the
principle ofne bisin idem;

(d) the judgment relates to acts
which do not constitute an offence
under the laws of Malta;

(e) the enforcement of the
sentence is barred by prescription
according to the laws of Malta and falls
within its competence according to that
law;

(f)  there is immunity under the
laws of Malta, which makes it
impossible to supervise probation
orders;

(9) under the laws of Malta, the
sentenced person cannot, owing to his
age, be held criminally liable for the
offences in respect of which the
judgment was issued;

C 1411



C 1412

Jurisdiction to
take all
subsequent
decisions and
governing law
where Malta is
the executing
State.

(h) the judgment was rendered
in absentia, unless the certificate states
that the person was summoned
personally or informed through a
representative competent according to
the laws of Malta of the time and place
of the proceedings which resulted in the
judgment being rendered absentia, or
that the person has indicated to a
competent authority that he does not
contest the case;

()  the probation order provides
for medical and, or therapeutic
treatment which Malta is unable to
supervise in view of its legal or health-
care system;

() the probation order is of
less than six months’ duration; or

(k) the judgment relates to
criminal offences which under the laws
of Malta are regarded as having been
committed wholly or for a major or
essential part within its territory, or in a
place equivalent to its territory.

31. (1) Where Malta is the executing
State, the competent authority shall have
jurisdiction to take all subsequent decisions
relating to a probation order or alternative
sanction, in particular in case of non-
compliance with a probation order or
alternative sanction or if the sentenced
person commits a new criminal offence. Such
subsequent decisions may include:

(a) the modification of
obligations or instructions contained in
the probation order or alternative
sanction or the modification of the
duration of the probation period;

(b) the revocation of the
suspension of the execution of the
judgment or the revocation of the
decision regarding an alternative
sanction; and



(c) the imposition of a custodial
sentence or measure involving
deprivation of liberty in case of an
alternative sanction.

(2) If the nature or duration of the
relevant probation order or the probation
period are incompatible with the laws of
Malta when Malta is the executing State, the
competent authority may adapt them in line
with the nature and duration of the probation
orders or duration of the probation period,
which apply under the laws of Malta, to
equivalent offences. The adapted probation
order, alternative sanction or duration of the
probation period shall correspond as far as
possible to that imposed in the issuing State:

Provided that where the probation order,
alternative sanction or probation period has
been adapted because its duration exceeds
the maximum duration provided for under the
laws of Malta, where Malta is the executing
State, the duration of the adapted probation
measure, alternative sanction or probation
period shall not be below the maximum
duration provided for equivalent offences
under the laws of Malta:

Provided also that the adapted probation
order, alternative sanction or probation
period shall not be more severe or longer
than the probation order, alternative sanction
or probation period which was originally
imposed.

(3) Where Malta is the executing State,
the competent authority shall without delay
inform the competent authority of the issuing
State, by any means which leaves a written
record, of all the decisions taken on:

(a) the modification of the
probation order or alternative sanction;

(b) the revocation of the
suspension of the execution of the
judgment or revocation of the decision
on alternative sanction;
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(c) the enforcement of a
custodial sentence or measure
involving  deprivation of liberty,
because of non-compliance with a
probation order or alternative sanction;

(d) the lapse of the probation
order or alternative sanction.

(4) If so requested by the competent
authority of the issuing State, the competent
authority shall inform it of the maximum
duration of deprivation of liberty that is
foreseen in the national laws of Malta for the
offence which gave rise to the judgment and
that could be imposed on the sentenced
person in case of breach of the probation
order. This information shall be provided
immediately after receipt of the judgment
and where applicable, the probation order,
together with the necessary certificate set out
in article 28(2).

End of 32. (1) Where Malta is the executing

{lﬁgsgicetﬁrt‘ir?; State, if the sentenced person absconds or no

State. longer has a lawful residence in Malta, the
competent authority may transfer the
jurisdiction in respect of the supervision of
all further decisions relating to the judgment
back to the competent authority of the issuing
State.

(2) If new criminal proceedings against
the person concerned are taking place in the
issuing State, the competent authority of the
issuing State may request the competent
authority to transfer jurisdiction in respect of
the supervision of the probation order and in
respect of all further decisions relating to the
judgment back to it.



Information
from the
executing State
in all cases.

(3) When, in the application of this
article, jurisdiction is transferred back to the
issuing State, the competent authority of that
State shall resume jurisdiction. For the
further supervision of the probation orders or
alternative sanctions, the competent authority
of the issuing State shall take account of the
duration and degree of compliance with the
probation orders or alternative sanctions in
Malta, as well as of any decisions taken by
Malta in accordance with article 31(3).

33. Where Malta is the executing State,
the competent authority shall, in accordance
with Article 18 of the Framework Decision,
without delay inform the competent authority
of the issuing State, by any means which
leaves a written record, of:

(a) the transmission of the
judgment and, where applicable, the
probation order, together with the
certificate referred to in article 28(2) to
the competent authority responsible for
its recognition and for taking the
ensuing measures for the supervision of
the probation order and where it has no
competence to recognise it and take the
said measures for the supervision, it
shall, ex officio, forward it to the
competent authority of the issuing
State;

(b) the fact that it is in practice
impossible to supervise the probation
measures or alternative sanctions for
the reason that, after transmission of the
judgment and, where applicable, the
probation order, together with the
certificate referred to in article 28(2), to
Malta, the sentenced person cannot be
found in the territory of Malta, in which
case Malta shall be under no obligation
to supervise the probation order;
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(c) the final decision to
recognise the judgment and, where
applicable, the probation decision and
to assume responsibility for supervising
the probation order;

(d) any decision not to
recognise the judgment and, where
applicable, the probation order and to
assume responsibility for supervising
the probation order in accordance with
article 31(2), together with the reasons
for the decision;

(e) any decision to adapt the
probation order in accordance with the
provisos to article 31(2), together with
the reasons for the decision;

(f)  any decision on amnesty or
pardon granted by the issuing or
executing State which leads to not
supervising the probation order,
together, where applicable, with the
reasons for the decision.

Consultations 34. Where and whenever it is felt
between . .

competent appropriate, the competent authority shall
authorities. consult with the competent authority of

another Member State being the issuing State
or the executing State as the case may be,
with a view to facilitating the smooth and
efficient application of the Framework
Decision.".

Objects and Reasons

The objects of this Bill are to transpose the psmns of
Council Framework Decision 2008/947/JHA of 27 Nowem 2008
on the application of the principal of mutual rentpn to judgments
and probation decisions with a view to the supémiof probation
measures and alternative sanctions into the lawdadfa, and more
specifically into the Probation Act (Cap. 446) dadntroduce further
amendments to the said Act.



